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PER CURIAM.

We have for review the findings and recommendation of the Judicial
Qualifications Commission (“JQC”") that County Judge Matthew E. McMillan
(“Judge McMillan™) be removed from office. We havejurisdiction. Art.V, § 12,
Fla. Const. For the reasons expressed below, we approve the findings and the
recommendation for removal.

CHARGES

This case arose out of three sets of charges brought against Judge McMillan

by the JQC, pursuant to rule 6(f) of the Florida Judicid Qualifications

Commission Rules. Essentialy, the charges assert that Judge McMillan engaged



in conduct that raises a seriousissue asto his ability to preside asajudgein an
unbiased and impartial manner, and that diminishes public confidencein Florida's
justice system. Judge McMillan was charged with: (1) making explidt campaign
promises to favor the State and the police in court proceedings; (2) making explicit
promises that hewould side against thedefense; (3) making unfounded attacks on
an incumbent county judge; (4) making unfounded attacks on the local court
system and local officials; and (5) improperly presiding over a court case in which
he had a direct conflict of interest.

The record reveals that forma proceedings wereoriginally instituted against
Judge McMillan on June 29, 1999, on the basis of alleged improprieties during his
1998 campaign for the office of County Court Judge in Manatee County, Horida
(Supreme Court Case No. SC95886). Judge McMillan was charged with improper
conduct including explidt statements indicating his bias for the State and policein
criminal prosecutions, and also misleading and fal se statements regarding the local
justice system, his opponent and others, in violation of canons of the Code of
Judicia Conduct (“the code”),! constituting the first set of charges (“the election
case’). The specific charges asserted:

1. During the campaign, in violation of Canon 1, Canon 2(A),

'See Fla. Code Jud. Conduct, Canons 1-3, 7.
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Canon 3(b)(5), Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i) - (iii),
you distributed a piece of campagn literature entitled, “A Fdlow
Police Office[r] Speaks Out,” in which you stated that “Judge Brown
has never been friend to law enforcement in the Courtroom,” and
further invited law enforcement officers to “imagine a judge who
[would] go to bat for [them].” In that sameliterature, you also stated
that law enforcement officers had the opportunity to “support afdlow
police officer who has been there and [would] go to bat” for them as
opposed to simply pledging or promising the faithful and impartial
performance of your dutiesin office.

2. Inviolation of Canon 1, Canon 2(A), Canon 3(b)(5), Canon
7(A)(3)(a) and Canons 7(A)(3)(d)(i) - (iii), in the same campaign
literature referenced in paragraph 1, you suggested that you would
show bias or partiality toward law enforcement by not suppressing
evidence; not overturning convictions; not reducing bail bonds; and
not giving lenient sentences, as opposed to simply pledging or
promising the fathful and impartial performance of your dutiesin
office.

3. During the campaign, in violation of Canon 1, Canon 2(A),
Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i) - (ii), you falsely or
misleadingly asserted that your opponent, Judge George Brown, the
Incumbent, asserted pressure upon Manatee County Sheriff Charlie
Wells not to support you and that Judge Brown had pressured law
enforcement officers for preferential treatment for his children when
they were arrested.

4. During the campaign, in violation of Canon 1, Canon 2(A),
Canon 3(b)(5), Canon 7(A)(3)(a) and Canons 7(A)(3)(d)(i) - (ii), you
stated in aletter to the Honorable Earl Moreland, State Attorney for
the Twelfth Judiaal Circuit, on which you copied the media, that you
would “aways have the heart of a prosecutor.” At a minimum,
statements of this nature erode public confidence in theintegrity and
impartiality of the judiciary and commit or appear to commit you with
respect to issues tha may come before the court. Y ou echoed this
same theme in other campaign literature when you stated that you
would not “rubber stamp” dealsreached between prosecutors and
defense attorneys and that you antidpated defense attorneys would
not be happy with you as judge.



5. During the campaign, in violation of Canon 1, Canon 2(A),
Canon 3(B)(5), Canon 7(A)(3)(a) and Canons 7(A)(3)(d)(i) & (iii),
you asserted in acampaign brochure that Manatee County and crime
victims had lost millions of dollarsin unpaid fines and court costs due
to the actions of your opponent. The brochure fails to distinguish
between unpaid fines and court costs arising out of felony matters
versus those arising solely out of county court matters thereby giving
the false or misleading impression that the millions of dollarsin
unpaid fines and court costs were directly attributable to the conduct
of your opponent and the overall failure of the adminidration of
justice in Manatee County.

6. During the campaign, in violation of Canon 1, Canon 2(A),
Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i) - (iii), you published a
brochure entitled, “ 16-Y ear Judge Brown Treats Crime Like aPart-
Time Problem,” and made other campaign statements, induding
statements in a submission to the editorial board of The Bradenton
Herald, in which you engaged in a continued and deliberate attempt to
foster the impression that the incumbent was not working as a full-
time judge or was otherwise not maintaining a full-time work
schedule. For example, in the brochure entitled, “16-Y ear Judge
Brown Treats Crime Like a Part-Time Problem,” you deliberately
misrepresented the hours per week that the incumbent worked as well
as days off the incumbent took by giving the false or misleading
impression that the incumbent took 86 days “off from court” in 1996
and 84 days “off from court” in 1997.

7. During the campaign, in violation of Canon 1, Canon 2(A),
Canon 7(A)(3)(a), and Canon 7(A)(3)(d)(iii), and i n the same
brochure entitled, “ 16-Y ear Judge Brown Treats Crime Like aPart-
Time Problem,” you falsely or misleadingly stated that the court
system was overloaded and blamed this condition on the failure of
your opponent, the incumbent, to perform the duties of his office.

8. During the campaign, in violation of Canon 1, Canon 2(A),
Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i) - (iii) in a packet of
campaign materials you furnished to the editorial board of The
Bradenton Herald, you falsely or misleadingly represented the
Incumbent’ s sentencing practices and procedures with respect to: (i)
violation of probation in domestic battery cases; and (ii) prostitution




cases.

9. During the campaign, in violation of Canon 1, Canon 2(A),
Canon 3(b)(9), Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i) - (iii),
you falsely and misleadingly misrepresented the incumbent’ s actions
as to the sentencing of a defendant, Vincent Born, by giving the
impression that the defendant had served no jail time when, in fact,
the defendant had served a substantial number of daysin jail before
his guilty pleawas accepted.

10. During the campaign, in violation of Canon 1, Canon 2(A),
Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i) - (iii), you distributed a
campaign brochure entitled * 16-Y ear Incumbent Judge George
Brown Gives Criminals a Good Deal” in which you stated that Judge
Brown is “soft on crime” because “ Court records show that Judge
Brown gives criminals such light sentences that of 91,000 cases, only
300 people have asked for ajury trial,” thereby misleading the public
concerning the effect that negotiated plea agreements have on the
number of criminal cases that areactually tried, irrespective of the
particular judge that is assigned to acase. At a minimum, such
statements misrepresent afact or the qualifications of the incumbent.

11. During the campaign, in violation of Canon 1, Canon 2(A)
and Canon 7(A)(3)(a), you engaged in conduct unbecoming a
candidate for lacking the dignity appropriate to judicial office, which
had the effect of bringing the judiciary into disrepute, by making the
statements setforthin 411, 2,3, 4,5, 6, 7, 8,9, and 10 of this
complaint and thase contained in a brochure entitled, “Please Help
Me Make Our Courts Work Better.” These statements
inappropriately attack the judicid system, and, by the breadth of your
unsubstantiated criticisms, adversely impair the public perception of
the impartiality, independence and responsibility of the entire
judiciary of Manatee County, Florida.

Initially, the JQC and Judge McMillan entered into a stipulation whereby Judge
McMillan admitted to many of these charges and further agreed not to contest the

findings and recommendation of the JQC, including a recommendation of



discipline that provided:

1. Public reprimand to be delivered personally to the Judge before
the Supreme Court of Florida;

2. Six-month suspens on without pay;

3. Public apology to the citizens of Manatee County; and

4. Payment of all court reporter’ s feesincurred by the Commission.
Upon review, this Court rejected the recommended discipline and remanded the
case back to the JQC with specific directions for “further proceedingson the
merits of the issues of misconduct as well as the appropriate discipline.”

ADDITIONAL CHARGES

While the election charges were pending in this Court additional charges
were filed against Judge McMillan involving actual cases in which Judge
McMillan acted as ajudge. These charges arose out of two court cases referred to

as State v. Ocura, No. 00-348-T (Fla. 12th Cir. Ct.) (“the Ocura case”), and Lohrey

v. Eastman, No. 2000-CC-000288 (Fla. Manatee County Ct.) (“the Lohrey case”)
(Supreme Court Case No. SC00-703).

In the Ocura case it was alleged that Judge McMillan had personally
witnessed Mr. Ocura allegedly driving intoxicated, and that he personally notified

the police and provided a witness statement at the scene of Mr. Ocura' s arrest. On



the following morning after Mr. Ocura' s arrest and jailing, Judge McMillan
intentionally prevailed upon the assigned judge to allow himto personally preside
over Mr. Ocura sfirst appearance in court. Thereafter, knowing of his personal
involvement and direct conflict in the case, Judge McMillan then presided over
Mr. Ocura s case and also ordered an allegedly inappropriate excessive bond of
$100,000 that was later reduced by another judge. The Lohrey complaint stated
that Judge McMillan initially entered an order disqualifying himself and later
withdrew his own disqualification order and proceeded to decide the merits of the
case at the request of the party seeking relief.

The formal chargesin the Ocura and Lohrey cases all eged:

[1. The Ocuracase.] The acts described above[concerning the arrest
and first appearance hearing of Mr. Ocural, if they occurred as
alleged, were in violation of Canon 1, Canon 2A, Canon 3B(1) and
Canon 3(E) of the Code of Judicial Conduct and occurred at atime
when you [Judge McMillan] should have been circumspect in: (i)
avoiding any impropriety or the appearance of impropriety; or (ii)
engaging in any conduct which might erode public confidence in the
integrity and i mpartiality of thejudiciary.

[2. The Lohrey case.] The acts described above[concerning the
disqualification of Judge McMillan and his reentry into the case], if
they occurred as alleged, were in violation of Canon 1, Canon 2A,
Canon 3B(1), and Canon 3E of the Code of judicial Conduct and well
established law and demonstrate a cumulative pattern of judicial
misconduct. The acts described aove, if true as alleged, also
occurred at a time when you should have been circumspect in: (i)
avoiding any impropriety or the appearance of impropriety; or (ii)



engaging in any conduct which might erode public confidence in the
integrity and i mpartial ity of the judiciary.

Subsequent to this Court’s remand of the electi on case back to the JQC, the JQC
consolidated all three cases for hearing: the election charges, the Ocura case, and
the Lohrey case.

The JQC adjudicatory panel held hearings on October 30 through November
2, 2000, in which evidence was presented by both sides. Thereafter, the JQC filed
its Findings, Conclusions and Recommendations by the Hearing Panel of the
Judicial Qualifications Commission. Ultimately, the JQC found Judge McMillan
not guilty on charge 2 and subparagraph (i) of charge 8 of the election case; and
not guilty in the Lohrey case. However, the JQC sustained all of the remaining
charges and recommended Judge McMillan’s removal from office for these
combined violations.

FINDINGS OF FACT

This Court has previoudly set out the standard for our review of the JQC's
findings of fact:

Before reporting findings of fact to this Court, the JQC must conclude

that they are established by clear and convincing evidence. Inre

McAllister, 646 So. 2d 173, 177 (Fla. 1994). This Court must then

review the findingsand determinewhether they meet this quantum of

proof, a standard which requires more proof than a " preponderance of
the evidence" but the less than "beyond and to the exclusion of a



reasonable doubt." Inre Davey, 645 So. 2d 398, 404 (Fla. 1994). If
the findings med this intermediate standard, thenthey are of
persuasive force and are given great weight by this Court. Seelnre
LaMotte, 341 So. 2d 513, 516 (Fla. 1977). Thisis so because the
JQC isin aposition to evaluate the testimony and evidencefirst-hand.
Seelnre Crowell, 379 So. 2d 107 (Fla 1979). Howeve, the ultimate
power and responsibility in making a determination rests with this
Couirt.

In re Graziano, 696 So. 2d 744, 753 (Fla. 1997). After extensive review of the

record and the evidence submitted by both sides, we find an abundance of
competent evidence to support the JQC'’ s conclusions that the charges were
established by clear and convincing evidence.
Charge 1

The basis of this charge is founded upon materials sent to “Fellow Police
Officer[s]” by Judge McMillan with a banner worded as: “VOTE MATT
McMillan FOR MANATEE COUNTY JUDGE,” and asubheadi ng declaring: “A
Fellow Police Officer Speaks Out: Good Ole Boy Palitics Hurts the Street
Officers’ (“the police officer letter”). In that same publication, Judge McMillan
declares: “Imagine a judge who will go to bat for you”; “Street officers are
unhappy with my opponent. Y ou have told me that Judge Brown has never been a
friend to law enforcement in the Courtroom.”

On their face, the statements contained in this material appear obviously



intended to send a clear message that should he become a judge, Judge McMillan
would be partial to law enforcement and the State. The Code of Judicial Conduct
Is clear and unambiguous as to its proscription against both judges and judicial
candidates making “pledges or promises of conduct in office other than the faithful
and impartial performanceof the duties of the office.” Fla. Code Jud. Conduct,
Canon 7A (3)(d)(i). We note that at the proceedings Judge McMillan testified that
he read and fully understood the code before he began his campaign. Judge
McMillan also expressed regret for having sent this letter.

Charge 3

The JQC also found, from the same campaign letter discussed in Charge 1,
that Judge McMillan (1) falsely claimed that Judge Brown had put improper
pressure on Manatee County Sheriff Charles Wells nat to support McMillan, and
(2) falsely daimed that Judge Brown had improperly pressured law enforcement
officersto give preferential treatment to his children.

Sheriff Wellstestified that he chose to support Judge Brown simply because
he felt he was the better candidate of the two, and there was absolutely no factual
basis for Judge McMillan to claim that Wells had been pressured by Judge Brown
for his support. Sheriff Wells al so testifi ed that, contrary to Judge McMillan’s

assertions, he never agreed to endorse McMillan at any time. The JQC accepted
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the testimony and credibility of Sheriff Wells and found that Judge McMillan had
failed to substantiate his contrary representation during the campaign.

The JQC also found that Judge Brown had nat pressured law enforcement
personnel to exercise preferential treatment for his children and that Judge
McMillan's statements to the contrary were misrepresentations. Manatee County
Deputy Sheriff Dawn Atkinson investigated a complaint by a neighbor concerning
one of the Brown children and an incident at the Brown home where Judge
Brown'’s eight children were present. Deputy Atkinson testified that she took a
report from the neighbor but not from anyone at the Brown home. She then
testified that she received a phone call from Judge Brown during which she felt
that Judge Brown spoke in a demeaning tone of voice. However, she testified that
Brown'’s only statement to her was that she had failed to take any statements from
his son, and she testified Judge Brown never actually sought any preferential
treatment. No arrests or charges were ever made. Judge Brown testified that he
was at his homeat the time, saw the police car leave, and called the officer merely
to express his concern that no statements had been taken from anyone at his home.
He asserted that he made no effort at any time, including his conversation with

Officer Atkinson, to secure special treatment for his children.

Charge 4
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Charge 4 is grounded upon a letter sent during the judicial campaign to
State Attorney Earl Moreland by Judge McMillan, aformer Assistant State
Attorney, in which McMillan declared that “1 will always have the heart of a
prosecutor.” A copy of thisletter was also sent to alocal newspaper by Judge
McMillan. In addition, this charge aserts that McMillanissued judicial campaign
literature stating that defense attorneys would be unhgppy with McMillan as a
judge.

The JQC found that despite Judge McMillan’s explanation that he was
merely atempting to correct misimpressions conveyed to Moreland about him, the
obvious implications of the statements, including those referring to defense
lawyers, were improper for one seeking judicial office. The JQC concluded these
statements were simply additional attempts by Judge McMillan to convey to the
voting public that he would favor the government as a sitting judge.

Charge 5

Judge McMillan’s campaign brochure asserted that Manatee County had
lost over $12 million dollars and that victims of crime had lost over $10 million
dollars when fines and court costs had been reduced at the end of court-imposed
probation periods. The conclusion of the brochure stated that as a result

“offenders are having a good laugh & our expense.” The JQC found that the $12
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million figure dso included the more numerous circuit court cases, adistinction
not mentioned in the brochure, athough Judge McMillan admitted to having been
aware that the figures were not limited to county court or to Judge Brown'’s cases.
The JQC found that the brochure was aknowing and fal se attempt at attributing
this loss of funds and supposed defects in the collection systemto Judge Brown,
who sat as a county judge.
Charges 6-7

Charges 6 and 7 aregrounded upon a brochure entitled “ 16-Y ear Judge
Brown Treats Crime Like a Part-Time Problem” and other statements contained in
awritten campaign submission by Judge McMillan to the editorial board of The

Bradenton Herald newspaper. Statements in the campaign submission included:

1. For thelast four years 16-year incumbent Judge Brown has
served in the criminal court, he has averaged only 14 hours a week on
the bench.

2. 1n 1997 he took 84 days off from court and in 1996 he took
86 days off from court.

3. We hear all the time how overloaded our court system s, and
it"s no wonder with working hours like that.

4. But, what’s even more amazing, we pay him over $98,000 a
year to do thisjob.

The JQC found this brochure to be a serious and knowing misrepresentation as to
Judge Brown’s devotion to his duties, and to have been “ perhaps the most serious

issue in this unfortunate campaign.”



Asfound by the JQC, Judge McMillan manipulated the phrase “ days off
from court” inthe brochure to make it appear as though Judge Brown was actually
not present at the courthouse at all on those days. Judge McMillan testified that
for purposes of calculating the eighty-four and eighty-six days, he considered a
“day off from court” any day that Judge Brown did not actually hold county court
dealing with county court functions. In that sense, Judge Brown was *“ of f”
anytime he spent time handling matters in chambers; handling any duties or
responsibilities as the county administrative judge, which he had been for al of his
sixteen years on the bench; handling any duties as a designated circuit judge;
handling first-appearance hearings; or handling any of the other myriad
responsibilities that a judge has that do not necessarily require sitting on the bench
in open court. Tom Nolan, Judge McMillan’s campaign consultant, agreed that
the brochure would have in fact led voters to believe that Judge Brown had not
been working at all on eighty-four days and eighty-six daysin the yearsin
guestion.

Judge Brown testified and denied being off from court for eighty-four and
eighty-six days those years. Judge Brown submitted his calendars for those years
and the JQC found the calendars to be congstent with his testimony and

inconsistent with Judge McMillan’s campaign representations. In fact, Judge
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McMillan’s own exhibits showed that in 1997 Judge Brown took atotal of twenty-
three days off, not eighty-four. The JQC found that Judge McMillan’s figures
were simply untrue, and that Judge McMillan was attempting to convincethe
voters that Judge Brown was at best a part-time judge who took off fromwork for
extended vacation periods.

Asto charge 7, the JQC found that Judge McMillan’s claimin his campaign
materials tha the court system was overloaded and backed up as aresult of Judge
Brown'’s slack schedule and inattention to his duties was also a knowing
misrepresentaion. A portion of atranscript of atdevised town hall meeting in
which the two candidates participated revealed as much:

Q. One of the problems we' ve heard the court system is
constantly, [sic] there is a backlog of cases that makes it very difficult
to get things processed through the court. In your experience, what
would you suggest to help al leviate that problem.

[J. Brown]: Let me answer that thisway. In Manatee County
there is no backlog to be concerned about at all. We have been very
fortunate. | havebeen administrative judge for 16 years and when |
first took over the office 16 years ago, | developed some systems that
helped unclog things and we’ ve been able to, very fortunate to
proceed through rapidly with our caseloads so that we have the time
to devote to those cases that really need our time. . . .

[Judge McMillan]: | absolutely concur. Thereis no backlog of
cases in Manatee County. But it, onething it allows usto do that |
don’t think we're currently doing in the criminal justice system isto
deal effectively with the problems of domestic violence and drunk
driving. | think thislack of a backlog allows us the opportunity to
spend more time individual ly with each case. . . .
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Town Hall Meeting (Channel 62 July 20, 1998) (emphasis added). The JQC found

that this response by Judge McMillan clearly contradicts his own campaign
materials claiming an overwhelming “back-up” of casesin the local court system
where Judge Brown worked.
Charge 8
This charge involved misrepresentations in campaign literature sent to The

Bradenton Herald concerning Judge Brown'’s sentencing practices in prostitution

cases. Inthose materials Judge McMillan stated that:

Judge Brown has consistently failed to enforce the geographical
relocation provision, which allows a judge to enjoin a prostitute from
returning to the vicinity where she was arrested.

Asajudge, | will seeto it that prostitutes and johns are
punished in a manner that will ensure they take our justice system
seriously. | will enforce the geographical rdocation statute, and | will
order mandatory treatment and urinalysis when appropriate.

(Emphasis added). When asked about this “geographical relocation statute” at
trial, McMillan conceded that there was no such statute or ordinance in Manatee
County, but that he was instead referring to a“well established protocol in place.”
When also asked about this geographical relocation statute at the hearing,
however, Judge Brown testified that there was no such law or protocol. No
evidence was submitted by McMillan as to any such lav or Brown’'s avareness of

such alaw, much less Judge Brown’s failure to apply it. The JQC found the
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literature to be inaccurate and the misrepresentations intenti onal.
Charge 9
This charge also isbased upon the packet of campaign materials Judge

McMillan submitted to the Bradenton Herald. Specifically, a statement claimed

that “[m]y own research on Brown’ s rulings has shown a pattern of credit-for-
time-served sentences on offenders who barely pend aday injal. ... Whygo
through the hassle of making an arrest when you know the sentence will be a
meaningless slgp on thewrist . . ..” Judge McMillan based this claimon a case
involving a defendant by the name of Vincent Born. Contrary to the direct
implications of Judge McMillan’ s assertion, however, the record reflects that
Born actually served some fifty-five days. In fact, Judge McMillan explained that
his research staff, mainly hiswife, simply failed to realize that the “No Jail”
indication from the county court printout di d not account for actual time served.
Judge McMillan stated that this was a mistake, of which he was not only very
embarrassed, but which was attributable to hiswife s unfamiliarity with the
system.
Charge 10
This charge involves a McMillan campaign brochure entitled “ 16-year

Incumbent Judge George Brown Gives Criminals a Good Deal.” The brochure
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essentially dedared that Judge Brown was soft on crime and that “ Court records
show Judge Brown gives criminals such light sentences that of 91,000 cases, only
300 people have asked for ajury trial.” First, the substantial number of negotiated
pleas and other case dispositions agreed upon by the State drastically reduced the
overall numbers. The evidence also demonstrated that the 300 requests for jury
trials were not related to the 91,000 figure. The JQC concluded that these
statistics were fundamentally flawed and could not serve as areliable or accurate
basis upon which to support the inflammatory assertions about Judge Brown's
sentencing practices. The JQC found thisto be a substantid and knowing
misrepresentation of Judge Brown’s duties and record as ajudge.

The Ocura Cas¢

The Ocura arrest and prosecution occurred after Judge McMillan became a
judge and while JQC proceedings arising out of the election were pending. The
record reflectsthat Judge McMillan testified that he saw Mr. Ocuradriving in a
manner leading Judge McMillan to believe that Mr. Ocurawas intoxicated. Judge
McMillan then called law enforcement on his cell phone to arrest Mr. Ocura,

stopped at the scene, and subsequently signed a witness statement for policeat the

0On charge 11, the XQC submits that the cumulative nature of Judge
McMillan’s various i mproprieties warrants the recommended discipline. We
address this point in the conclusion section of the opinion, infra.
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scene describing Mr. Ocura’ s erratic actions. Mr. Ocura' s first appearance on the
criminal charges arising out of the driving episode was scheduled in county court
the next morning in front of Judge Robert Farrance. Judge Farrance was the sole
judge assigned to first appearance for the week in question. Judge McMillan
admitted that his normal scheduled duties as a judgethat week did not include
presiding over first appearances.

On the morning of Mr. Ocura sfirst appearance, January 31, Judge
McMillan actually went to the room where first appearances are held and
approached the first appearance clerk, Valerie Rosas. Ms. Rosas testified that
Judge McMillan told her of the previous night’ s incident that he had witnessed
and he asked her spedfically to disdose Mr. Ocura's blood alcohol level. Ms.
Rosas handed Judge McMillan the file, which he proceeded toreview. According
to both Ms. Rosas and Judge Farrance, as soon as Judge Farrance entered the first
appearance room, Judge McMillan asked him if he wanted Judge McMillan totake
over. Judge Farrance testified that he initi ally refused, but upon Judge McMillan’s
insistence, he agreed to let him preside. Judge Farrance was not then aware of the

Ocuraincident?

*Though both Ms. Rosas and Judge Farrance testified that Judge McMillan
approached and asked Judge Farrance more than once to have him take over first
appearance, Judge McMillan disputed thisfact. The JQC accepted Ms. Rosss’ and
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A transcript of thefirst appearance proceedings on Mr. Ocura’ s casereflects
what happened next when Judge McMillan addressed Mr. Ocura:

I’m the guy that was behind you in the car that cdled the police and

had you arrested. So | am probably not a good person to address the

issue of your bond except that you blew over a.30 and quite frankly

sir, you almost hit several carsand . . . at one point you made a u-turn

and | thought you were going to run head on into me.

Okay, I’'m going to set your bond at $100,000 for now, but I'm

going to have it reviewed by another judge later, tomorrow, okay?

And make sureI’m not out line. Okay we'll see you tomorrow.
Judge McMillan testified he decided to set such a high bond only &ter the
assistant state attorney on the caseinformed him of Mr. Ocura’s extensive prior
DUI record. Asit relates to the reason why Judge McMillan volunteered to do
first appearance that morning, the JQC points out this colloquy during Special

Counsel’ s examination of Judge McMillan:

[Special Counsel]: Y ou were aware when you took the first
appearance calendar that Mr. Ocurawould be one of the defendantsto
be arraigned?

[Judge McMillan]: | will tell you, quite frankly, by thetime | got
finished with my conversation with Farrance, | had forgotten all about
Ocura.

Based on this testimony, the JQC dso found Judge McMillan to be untruthful and

lacking in candor in his response.

Judge Farrance's versions of the everts.
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The JQC found that McMillan was fully aware of the ethical improprieties
implicated in his handling of Mr. Ocura' sfirst appearance. The JQC further
concluded, however, that regardless of Judge McMillan’s motivation, when a
judicial officeris apersonal withessin a case, but nevertheless intentiondly
presides over the case, even on preliminary matters, the public’'s confidence in the
neutrality and impartiality of the judicial system is severdy and adversely
impacted.

DISCIPLINE

This Court has emphasized that the object of disciplinary proceedingsis not

for the purpose of inflicting punishment, but rather to gauge a judge’ s fitness to

serve as an impartial judicial officer. SeelnreKelly, 238 So. 2d 565, 569 (Fla.

1970). In making that determination, the Court has often pointed out that judges
should be held to higher ethical standards than lawyers by virtue of their position
in the judiciary and the impact of their conduct on public confidence in an

impartial justice system. SeeInreBoyd, 308 So. 2d 13, 21 (Ha. 1975). Atthe

same time, the Court has recognized that the discipline of removd should not be
imposed upon a judge unless the Court concludes that “the judge s conduct is
fundamentally inconsistent with the responsibilities of judicia office.” Inre

Graziano, 696 So. 2d 744, 753 (Fla. 1997). That is precisely the situation
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presented today .

This Court has declared from time immemorial that the lack of bias and
partiality is an essential prerequisite to service as ajudicial officer. The promise
of “Equal Justice Under Law” is essentially predicated upon an independent
judiciary committed to faimess and justice in the application of thelaw to the facts

of each individual case. InRosev. State, 601 So. 2d 1181 (Fla. 1992), we

reaffirmed this long established and oft-repeated principle in our jurisprudence:

The impartidity of the trid judge must be beyond question. Inthe
words of Chief Justice Terrell:

This Court is committed to the doctrine that every
litigant is entitled to nothing less than the cad neutrality
of an impartial judge. . .. The exercise of any other
policy tends to discredit the judiciary and shadow the
administration of justice.

... The attitude of the judge and the atmosphere of
the court room should indeed be such that no matter what
chargeislodged aganst alitigant or wha cause heis
called on to litigate, he can approach the bar with every
assurance that heisin aforum where the judicial ermine
Is everything that it typifies, purity and justice. The
guaranty of afair and impartial trial can mean nothing
less than this.

State ex rel. Davisv. Parks 141 Fla. 516, 519-20, 194 So. 613, 615
(1939).

Id. at 1183. Accordingy, no other principle is more essential to the fair

administration of justice than the impartiality of the presiding judge.
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Asto the charges arising out of Judge McMillan’s campaign for judicial
office, the closest this Court has come to considering a case of conduct similar to
that involved herein appearsto be In re Alley, 699 So. 2d 1369 (Fla. 1997). In that
case, Judge Alley admitted to having committed campaign irregularities not unlike
those attributed to Judge McMillan. Despite the serious character of Judge Alley’s
campaign conduct, the JQC recommended the discipline of a public reprimand. At
the time, wefelt “constraned” by the JQC' s recommendation and its consideration
of Judge Alley’s candid acknowledgment of misconduct and contrition for her
actions.* Nevertheless, we made it clear that such behavior in ajudicial campaign
would not be tolerated and we declared: “[W]e find it difficult to allow one guilty
of such egregious conduct to retain the benefits of those violations and remain in

office.” 1d. at 1370.

“We noted:

The Respondent filed an answer admitting all the allegaions
and acknowledging tha as a*“ candidate for judicial office [she] must
exercise the most disciplined restraint upon the activities of her
campaign.” She further asserted that she had “learned a great lesson
and has been deeply sensitized to the need for judges and judicial
candidates to show judicial demeanor and restraint when they are
required to run in a contested campaign.” The Respondent further
filed awaiver of aformal hearing before the Hearing Panel of the
JQC.

In re Alley, 699 So. 2d at 13609.



Significantly, Judge McMillan’s campaign occurred well after the issuance
of our opinionininreAlley. Thereissimply no explanationin the record of why
the lessons of I1n re Alley were totally ignored. Further, as delineated above, Judge
McMillan’s improper and misleading campaign tactics appear to have exceeded
those involved in that case. More importantly, the conduct of Judge McMillan
after he became a judge also places this case in adifferent category. The charges
arising out of the Ocura case clearly constitute the most serious charges both
because of their naure and the fact that they are based on conduct by a gtting
judge. While the misconduct during the campaign reflects a candidate seeking to
be elected upon promises of partiality, Judge McMillan’s misconduct on the bench
in the Ocura case reflects awillingness to sit in judgment in the face of a blatant
conflict of interest and personal bias.

During the JQC proceedings Judge McMillan attempted to justify his
conduct on the grounds that there was a conspiracy in Manatee County to prevent
his election. He asserted that his election was necessary to break up such
conspiracies of power. The JQC found no factual basis or merit for this
contention. Further, this Court has ordered the removal of judges who submitted a
similar personal rationalization and justification for their improper conduct:

Judge Shea justifies his conduct as an attempt to improve the
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administration of justice in the Upper Keys and to improve access to
mental health resources in the community. In[Inre] Graham, [620
So. 2d 1273 (Fla. 1993)], this Court removed ajudgewho abused his
judicial power but attempted to justify his conduct as an effort to rid
the county of wha the judge perceived as political favaritism and
corruption. This Court found that the alleged misconduct of others
did not justify the judge's departure from the guidelines established in
the Code of Judicial Conduct. 1d. at 1275. Similarly, Judge Shed's
allegations of improper conduct on the part of others do not excuse
his abuse of hisjudicial office.

In re Shea, 759 So. 2d 631, 638 (Fla. 2000). Asin Shea and Graham, we reject

Judge McMillan’ s rationalization for his campaign misconduct. When any person,
and most especidly alawyer or judge, hasreason to believe tha public corruption
exists at any level of government, that person is obligated to disclose such
information to the appropriate authority without hesitation. However, when
charges are levd ed without basisin fact, enormous ham is inflicted upon our
public institutions by loss of confidence anong a public little equipped to sort out
the valid from the invalid and campaign rhetoric from fact. In thisinstance, when
the smoke has cleared and the evidence is examined, there appears to be absolutely
no credible factual basis for Judge McMillan’s assaults on the local justice system
and a sitting county judge. Nevertheless, the harm to the system will linger.
CONCLUSION

We conclude there is clear and convincing evidence in support of the



findings of facts of the JQC and we further agree with the Commission’s
recommendation for Judge McMillan’s removal based upon cumulative
misconduct. Moreover, we agree with the JQC tha the combined effect of the
proven misconduct, culminating in a blatant breach of the fundamental principles
of judicial ethicswhile sitting as a judge, demonstrate Judge McMillan's lack of
fitnessfor office Even if asingleimpropriety were considered insufficient in
isolation, the cumulative weight of the impropri eties supports removal .

Chief Justice Terrell’ s words guaranteeing to all “the cold neutrality of an
impartial judge” have specia application here where the personal political
aspirations and subsequent vindictiveness of an individual judge have been
allowed to tarnish the robes of justice Further, as we attempted to make clear in
In re Alley, to allow someone who has committed such misconduct during a
campaign to attain office to then serve the term of the judgeship obtained by such
means clearly sends the wrong message to future candidates; that is, the end
justifies the means and, thus, al isfair so long as the candidate wins.

Accordingly, for the reasons expressed, Matthew E. McMillan is hereby
removed as a judge of the County Court of Manatee County, effective upon this

opinion becoming final. We direct that McMillan pay the costs of these

proceedings. Seelnre Hapner, 737 So. 2d 1075, 1077 (Fla. 1999). We remand
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this case to the JQC for a determination of the amount of such costs.
It is so ordered.

WELLS, CJ., and SHAW, HARDING, ANSTEAD, PARIENTE, LEWIS and
QUINCE, JJ., concur.

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND
|F FILED, DETERMINED.
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